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JACOBS, Justice:



Joseph B. Dickerson, the defendant below, apeats Superior Court final
judgments of conviction of Carrying a Concealed diaVeapon and Resisting
Arrest with Force and Violence (“Felony Resistingest”). Dickerson claims that
the Superior Court erroneously denied his two nmatifor judgments of acquittal:
(1) of the Carrying a Concealed Deadly Weapon ahabgcause the applicable
statute cannot be constitutionally applied to aceated carry that occurs entirely
on the defendant’s private property; and (2) ofFleéony Resisting Arrest charge,
because there was insufficient evidence to satibky “force or violence”
requirement of Felony Resisting Arrest. Dickerstmms also that the Superior
Court erroneously denied his request for a lessgdudled offense instruction on
Misdemeanor Resisting Arrest. We find no error affoim.

FACTS

On Tuesday afternoon, January 30, 2007, the Deta®tate Police received
a report from Carl Frank that Dickerson, who wasankis neighbor, had
brandished a firearm at Frank when Frank approathederson to discuss an on-
going dispute. Trooper Christopher Martin respahttethe scene at 690 Judith
Road, Hartly, Delaware, spoke with Frank, and cbdeé additional information
about the incident between Frank and DickersoncaBse the dirt road heading
towards Dickerson’s trailer had numerous potholesoper Martin decided to

walk rather than drive to Dickerson’s trailer.



Upon arriving at Dickerson’s trailer, Trooper Martbbanged on the side,
identified himself, announced that he was with B&te Police, and asked
Dickerson to come out and speak with him. Dickersbouted profanities and
demanded that Martin get off his property. Madaid that he wanted Dickerson
to “let him know what's going on here,” but Dickers responded with more
profanity. As a precaution, Martin radioed for bag. Thereafter, Dickerson
came to the door of his trailer.

Trooper Martin—who was wearing his police uniforrasked Dickerson to
show his hands and state whether he had any weapnokerson did not comply
and told Martin to “get the fuck off my property[llm not talking to you.”
Trooper Martin again asked Dickerson whether he dradweapons on him. By
that point Trooper Martin began to feel anxiouswdlzeing alone with Dickerson,
who was uncooperative and reportedly armed. Dstkerwas wearing an
untucked shirt, underneath which (Martin suspect&igkerson might be
concealing a weapon. Given this total lack of @apon, Martin drew his
handgun and ordered Dickerson to show his handgskeB®on ignored Trooper
Martin, stepped down from his trailer and begankwngl toward his SUV, which
was parked several feet away from the trailer.

Concerned that Dickerson might be trying to getemapon from the car,

Trooper Martin pinned Dickerson against the SUV attdmpted to handcuff him.



Although Martin ordered Dickerson to “stop resigtimnd “give me your hands,”
a struggle ensued. Both men fell to the groundh Wirooper Martin landing on
top of Dickerson, who continued to struggle. TreoMartin eventually managed
to cuff Dickerson’s hands in front of him, condutta “pat-down” search of
Dickerson, and discovered a .38 caliber pistol ickBrson’s rear pocket—hidden
underneath Dickerson’s untucked shirt.

Dickerson was charged withnter alia, Felony Resisting Arrest and
Carrying a Concealed Deadly Weapon. At trial, [@rdon testified that he had not
resisted arrest. Dickerson also moved for judgmeft acquittal of: (1) the
Carrying a Concealed Deadly Weapon charge, clairthagj the concealed carry
statute cannot constitutionally restrict a perseight to carry a concealed weapon
on his own property; and (2) the Felony Resistingest charge. Dickerson also
requested a jury instruction on the lesser-incluadfénse of Misdemeanor
Resisting Arrest, arguing that the State had fdibeestablish that he resisted arrest
with “force or violence.” The trial judge deniedth motions and declined to
instruct the jury on the lesser included offenseviiddemeanor Resisting Arrest.
The jury convicted Dickerson of Felony Resistingest and Carrying a Concealed

Deadly Weapon. Dickerson timely appealed.



ANALYSIS

A. The Issues

In denying Dickerson’s motion for acquittal of ti@arrying a Concealed
Deadly Weapon charge, the trial judge reasoned:

[Smith v. Stafe says] “there is no language [in the Delaware
Constitution] that entitles a person to conceal\lsapon he carries.
Rather, any such entitlement involves only a peyd to carry a
concealed weapon when there is a license.” | ddmitk the
[defendant’s] argument is well taken, so I'm goitgy [deny the
motion for a judgment of acquittal].

With respect to the motion to acquit of the Feldtgsisting Arrest charge,
the trial judge engaged in the following colloquytrwcounsel, before denying
Dickerson’s motion for a judgment of acquittal amd request for an instruction
on the lesser-included offense of Misdemeanor Regiarrest:

Defense Counsel: ... | think is the lesser-includdtense of a
misdemeanor [Resisting Arrest] which we’'d ask toibeluded as
well. But part of our motion would be that therasamno evidence of
force or violence.... [T]he felony resisting arrelbsldn’t go to the
jury, and at a minimum, the lesser-included of ,ttfa¢ misdemeanor
should.

The Court: Well, | think that it's certainly suffent to go to the jury.
I’m not sure that it's legitimately there, that tbis anything that says
it wasn’'t with force, if he resisted.

Prosecutor: [Dickerson] said he didn’t do anythinghe officer on
both direct and then on rebuttal said that he wasefully resisting
being cuffed.

1882 A.2d 762 (Table), 2005 WL 2149410, at *3 (DRupr. Aug. 17, 2005).
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Defense Counsel: No. He said he resisted, whigksssting arrest,
misdemeanor.

The Court: | don’t think you can possibly constthe testimony of
Trooper Martin as an arrest absent force or videnc

*k%*

The Court: Every step of the way, [Trooper Martiohgscribes a
struggle with the guy.

*k%*

The Court: ... | don’t think the lesser-included applhere. | think

the only testimony is either | wasn’t resisting,ripd, or that the

resisting was forceful.

On appeal, Dickerson advances two claims. Hwesigontends that he had a
constitutional right to carry a concealed weaponthaut a license—on his own
private property. Second, he claims that the exadeat trial did not establish that
he resisted arrest with “force or violence.” THere, Dickerson urges, he was
entitled to a dismissal of the Carrying a Concedsdhdly Weapon and Felony
Resisting Arrest charges, and to an instructioM@tdemeanor Resisting Arrest.

The State responds that: (1) the concealed céatyte does not contain a
“home possession” exception, nor does it conflithwhe Delaware Constitution;
(2) Trooper Martin’s testimony established the isseey proof of “force or
violence” and precluded dismissal of the Felonyi®eg Arrest Charge; and (3)
the conflict between Martin’s testimony (that Dicken struggled with him) and
Dickerson’s testimony (that he did not resist ajregspportednly a conviction on

Felony Resisting Arrest or an acquittal of thatrgea It did not support a

conviction of—or an instruction erMisdemeanor Resisting Arrest.



These contentions raise two issues. First, doedDelaware Constitution
contain an implicit right to carry concealed fingsr on a person’s own property?
Second, did Dickerson’s struggle with Trooper Maréistablish resistance with
“force or violence?”

B. Discussion
Dickerson’s Voluntary Departure from His Trailelaced
Him Outside Any Arguable “Home Possession” Extiomn
to the Concealed Carry Statute.

In denying Dickerson’s motion for a judgment ofjaittal on the Carrying a
Concealed Deadly Weapon chafgihe trial judge found that the constitutional
right to bear arms did not permit Dickerson to garrconcealed weapon, because
concealed carry is a privilege, not a right. TKsurt reviews a claim of
constitutional errode novc’

Dickerson claims that Article |1, Section 20 of tBelaware Constitution
guarantees a person’s right to carry a concealegp@reon one’s own property, or,

alternatively, a more limited right to carry a ceated weapon in one’s own home.

Dickerson argues that he lawfully possessed a ededegun inside his trailer, and

2 Seell Del. C.§§1441 (“License to Carry Concealed Deadly Weaparsd 1442 (“Carrying a
Concealed Deadly Weapon”).

3 Wilkerson v. State953 A.2d 152, 156 (Del. 2008).

“ “A person has the right to keep and bear armshferdefense of self, family, home and State,
and for hunting and recreational use.”



that his forcible removal from his home by Troopdartin precludes holding him
criminally liable for that crime.

Dickerson relies ofState v. Steverisan Oregon Court of Appeals case. In
Stevensthe defendant was hiding in his home undernegileaof clothing with a
switchblade knife in his rear pocket. The policeested the defendant and after
taking him outside, discovered the knife in his k@ic The defendant was
convicted of carrying a concealed deadly weapoie Oregon appellate court
reversed the conviction, reasoning that:

First, the simple act of carrying a concealed dviatade within one's

own home is not the type of unrestrained rights-@gmg that “poses

a clear threat” tgublic safety and that can therefore be regulated

[consistent with the Oregon Constitution]. Secoride state's

interpretation would restrict the manner in whialeccould carry a

legal weapon from room to room within one's home aould inhibit

an act that is so intrinsic to ownership and sefedse that it would

unreasonably interfere with the exercise of one'stitutional right to

possesshe switchblade. We therefore hold that [the cafexst carry
statute] applies only to the carrying of concealsehpons outside

one's own home.

The State responds that this Court has rejectedptbposition that the

constitutional right to bear arms restricts enfareat of the concealed carry

®833 P.2d 318, 319-20 (Or. App. 1992).

®1d. at 319 (emphasis in original) (internal citatiomsitied).



statute’ The State also argues that: (1) Dickerson’s aegunfor “home
possession” exception conflicts with the publicesafrationale of the concealed
carry statute, and (2) whether there should beoanthpossession” exception to the
concealed carry statute is an issue for the ldagisldbranch, not the courts.

Assuming, without deciding, that the Delaware QGitutson permits
carrying a concealed deadly weapioside one’s home without a license, that
claim, even if valid, does not help Dickerson. &ese Dickerson took his
concealed handgun outside of his trailer, he ahitieutside of his home. Thus,
we need not decide whether Delaware should folgievenswhose holding is
limited to situations where the defendant carriesacealed weapon in his own
home®

Assuming, without deciding, that Dickerson hadghtrto carry a concealed
weapon inside his own home, the issue is whethekddson had any legal excuse
for taking the concealed gun outside his trail8pecifically, did Dickerson leave

his trailer voluntarily or was he forcibly removdbm the trailer by Trooper

” Smith 2005 WL 2149410, at *3 (“[The Delaware Constitufi contains no language that
entitles a person to conceal the weapon he carRegher, any such entitlement involves only a
privilege to carry a concealed weapon-a privilege that guleged by statute: 1Del. C
§1441.")

8 Stevens 833 P.2d at 319. Dickerson mischaracterisésvensas applying toall of a
defendant’s private property. The opinion’s cléanguage limits the right to unlicensed
concealed carry to the defendant’'s home. (“Weetloee hold that [the concealed carry statute]
applies only to the carrying of concealed weapmitside one’s own horf)gemphasis added).



Martin? Dickerson argues that he was under awkeh Matrtin first showed up at
his door, therefore was compelled by Trooper Matiteave his trailer, and that
such compulsion excuses his criminal liability.

Dickerson’s argument fails because it conflatesdgainder arrest with
being forced to leave his trailer. A person isized” within the meaning of the
Fourth Amendment (and, therefore, is under arreghgre a reasonable person
would not feel free to leave under all the circianses surrounding the incidént.
Even if a reasonable person would not have fek fi@ leave, that does not
establish that Dickerson was compelled to stepidmithis trailer. Dickerson
points to no evidence that Trooper Martin compelied to do that. The evidence
establishes only that Trooper Martin asked Dickersm (1) explain the earlier
incident between him and Frank; (2) show his haadsd; (3) state whether he had
any weapons. Dickerson could have answered TroElaetin’s questions from
inside his trailer. Dickerson voluntarily left hisailer while carrying a concealed
handgun. He therefore cannot establish a colordetense to Carrying a

Concealed Deadly Weapon.

® State v. Huntley777 A.2d 249, 254 (Del. Super. 2000) (citiNtichigan v. Chesternut486
U.S. 567, 573 (1988)).



The Evidence Did Not Support a Dismissal effklony Resisting
Arrest Charge or Jury Instruction on MisdemeiaResisting Arrest.

As earlier noted, the trial judge denied both Bisdon’s motion for a
judgment of acquittal on the Felony Resisting Arrelsarge and his request to
instruct the jury on Misdemeanor Resisting Arre$he trial judge reasoned that
Dickerson’s testimony that he did not resist, amdoper Martin’s testimony that
Dickerson did resist, required the jury eitheritalfthat there was no resistance—
and therefore acquit on the Felony Resisting Arcbstrge—or find that Dickerson
resisted with “force or violence”™—and therefore eimh on the Felony Resisting
Arrest charge.

On appeal, Dickerson argues that physical resistém arrest does not rise
to the level of Felony Resisting Arrest unless éooc violence is directegbwards
the arresting officer. Dickerson contends that 8tate established only that
Dickerson physically resisted—not that he direceg force or violence towards
Trooper Martin. In response, the State pointth#fact that Dickerson struggled
with Trooper Matrtin, that the two men fell to theognd, and that Martin had to
wrestle with Dickerson to handcuff hirall facts that establish the force and
violence element of Felony Resisting Arrest.

These contentions raise two questions. First, tvase sufficient evidence
for the jury to convict Dickerson of Felony RegsigtiArrest? Second, could the

jury have rationally acquitted Dickerson of FeloRgsisting Arrest, yet convict
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him of Misdemeanor Resisting Arrest? Addressirgs¢ghquestions requires us to
interpret the newly-amended Resisting Arrest stdfutWe review the denial of a
motion for a judgment of acquittale novo to determine “whether any rational
trier of fact, viewing the evidence in the light sidavorable to the State, could
find the defendant guilty beyond a reasonable dttibWe review a trial court’s
refusal to give a lesser-included offense instamtie novo to determine if “there
Is a rational basis in the evidence for a verdaquitting the defendant of the
offense charged and convicting the defendant ofitiskuded offense® We
address questions of statutory interpretatiemovo'®

The Resisting Arrest statute provides:

(a) A person is guilty of resisting arrest withderor violence when:

(1) The person intentionally prevents or attemptgrevent a police

officer from effecting an arrest or detention oé therson or another

person by use of force or violence towards saictcealfficer, or

(2) Intentionally flees from a police officer whe effecting an arrest
against them by use of force or violence towards galice officer, or

1910 2006, 11Del. C.§ 1257 (Resisting Arrest) was amended to addoamyeprovision. Neither
party cites to any cases interpreting Felony RiegisArrest, nor does a search of Westlaw
disclose any such cases.

X Monroe v. States52 A.2d 560, 563 (Del. 1993) (citations omitted)

12Cseh v. State947 A.2d 1112, 1114 (Del. 2008) (quotingDél. C.§ 206(c)).

3 Tony Ashburn & Son, Inc. v. Kent Count Reg’l PlagnComm. 962 A.2d 235, 239 (Del.
2008) (citations omitted).
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(3) Injures or struggles with said police officeausing injury to the

police officer.

Resisting arrest with force or violence is a claSs felony.

(b) A person is guilty of resisting arrest when gezson intentionally

prevents or attempts to prevent a peace officen gffecting an arrest

or detention of the person or another person entidanally flees from

a peace officer who is effecting an arrest.

Resisting arrest is a class A misdemedfior.

Dickerson argues that having struggled with Tr@opartin does not,
without more, establish that he used force or vicddowardsMartin. Therefore,
the trial court erroneously denied his motionsaquat on Felony Resisting Arrest
and to instruct the jury on the lesser includeddemseanor. The State responds
that Trooper Martin's testimony established FeldRgsisting Arrest, and also
precluded an instruction on Misdemeanor Resistimgs#t™ Neither the State nor
Dickerson present their arguments with any analtigor. Both advance cursory
claims that Trooper Martin’s testimony either etdiles, or fails to establish, that
Dickerson used force or violence towards Martin.

In 2006, 11Del. C. 8§ 1257 was amended to provide for Felony Resisting

Arrest in a new subsection (a), with the prior B&sg Arrest provision being

redesignated Misdemeanor Resisting Arrest in a selsection (b). The key

14 11Del. C.§ 1257.

15 Additionally, the State cites to cases where ferdiant who struggled with the police was
convicted of Resisting ArrestSee, e.g.Dickens v. State815 A.2d 348 (Table), 2003 WL
132547 (Del. Supr. Jan. 14, 2003). These casasayposite, because they were decided before
the legislature enacted the Felony Resisting Apestision.
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distinction between the two levels of Resisting eatris as follows: to prove
Felony Resisting Arrest, the State must establt the defendant either: (1)
prevents or attempts to prevent an arrest by uBnge or violence towards a
police officer attempting to effect an arrest; iftentionally flees by using force or
violence towards such an officer; or (3) injurestsan officer or struggles with the
officer in a way that results in injury to the a#r. Only the first prong of Felony
Resisting Arrest applies here, because Dickersomai flee and Trooper Martin
did not claim that he was injured.

The issue is narrowed to whether Trooper Martitestimony—that
Dickerson disobeyed his commands to stop strugglihgn he was trying to cuff
Dickerson, that the two fell over, and that he (titgrhad to scramble to cuff
Dickerson—would enable a rational jury to conclullat Dickerson used force or
violence towards Martin. Because Dickerson did not strike or &tdcooper
Martin, the State did not establish the “violene#¢ment of “force or violence.”
The evidence was sufficient, however, to show hakerson directed “force”
towards Trooper Martin. Dickerson’s struggle witartin involved Dickerson
pulling his hands away from Trooper Martin while ia was trying to restrain
Dickerson’s hands. The Felony Resisting Arrestugtadoes not define “force,”

but Dickerson’s struggle against Trooper Martircamsistent with the dictionary

13



definition of that term: the use of strength or poW Force was directewards
Martin, because Dickerson was pulling his handsyafn@m Martin and pushing
against Martin’s efforts to pin Dickerson againstehicle. Martin’s testimony,
therefore, was sufficient for a rational jury todi that Dickerson used force
towards Martin, and to convict Dickerson of FeldRgsisting Arrest on that basis.
Therefore, the trial court properly denied Dickersomotion for a judgment of
acquittal.

The final issue is whether there is a rationaidasthe evidence for a jury
to acquit Dickerson of Felony Resisting Arrest, yeinvict him of the lesser
included offense of Misdemeanor Resisting Arrefdickerson flat-out denied
resisting arrest. Because only Trooper Martin Bickerson were present during
the arrest, the jury was presented wathly two choices: (1) believe Martin’s
testimony and convict Dickerson of Felony ResistiAgrest or (2) credit
Dickerson’s testimony and acquit. Because therse meamiddle ground,e., no
factual basis for the jury to find that Dickersoesisted without using force
towards Martin, there was no legal basis for they jto convict Dickerson of

Misdemeanor Resisting Arrest.

16 «“Under well-settled case law, Delaware courts lomk dictionaries for assistance in
determining the plain meaning of terms which are dedined [in a statute].”"Cephas v. State
911 A.2d 799, 801 (Del. 2006). Random House pewitstrength or power exerted upon an
object” as a primary definition for “Force.SeeRandom House Unabridged Dictionary, 748 (2d
ed. 1993).
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CONCLUSION

For the foregoing reasons, the judgments of theeor Court are affirmed.
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